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Introduction

Transposition of the 1993 Working Time Directive into UK national law was satisfied through the Working Time Regulations 1998 (hereinafter ‘WTR’). Although there is a significant period of time between the Directive being produced and the UK’s transposition, much of this delay was a consequence of the UK’s challenge of the legal base selected for introducing the Directive. Despite having secured numerous derogations during negotiations the UK subsequently sought to prevent the Directive being adopted by vetoing it, on the belief that as a social policy instrument it would require unanimous support in Council. However, the Directive was adopted as a health and safety measure pursuant to Article 118a of the EC Treaties (now Article of 137 of the Treaty on the Functioning of the European Union), and thus only required a qualified majority. It was this choice of legal base that was the basis of the legal challenge.[footnoteRef:1] The challenge ultimately failed with the European Court deciding that the Directive had been correctly adopted as a health and safety measure. The incoming Labour Government in 1997 announced its intention to implement the Directive, and did so following a consultation exercise.  [1:  United Kingdom of Great Britain and Northern Ireland v Council of the European Union [1997] I.R.L.R. 30; for useful commentary on the decisión see Fitzpatrick (1997) 26 I.L.J. 115.] 



1. Does the regulation on working time in your country establish a daily, weekly and/or annual limit of working hours? In the answer is yes, what is the maximum working hours?

According to Regulation 4(1) WTR, working time is restricted to a maximum of 48 hours per week; however, this is not a strict limit, with the average being calculated over a reference period. The standard reference period is set at 17 weeks[footnoteRef:2], although this rises to 26 weeks in certain special cases.[footnoteRef:3] The reference period can be extended to 52 weeks through a relevant collective or workforce agreement.[footnoteRef:4] This introduces a significant element of flexibility into the regulation of working time in the UK.  [2:  Regulation 4(3) WTR.]  [3:  Regulation 4(5) and Regulation 21 WTR. ]  [4:  Regulation 23(b) WTR. ] 


The daily maximum number of hours working time is 13 hours; however, this is not expressly stated within the WTR, but is derived through the required 11 hour consecutive daily rest period. There is no maximum annual limit on working hours.



2. What is the regulation regarding daily, weekly and annual rests periods in your country?

The UK WTRs, similar to other Member States, introduces a number of different forms of rest periods, detailing daily, weekly and annual rest periods respectively:
· Unless there is a provision to the contrary detailed in a relevant collective or workplace agreement, adult workers with a working day that exceeds six hours are entitled to a 20 minute in-work rest period.[footnoteRef:5] Pay during this period is a matter to be contracted for between the parties. Government guidance suggests that this rest period should be taking during the shift rather than as it commences or concludes.  [5:  Regulation 12(1)-(3) WTR.] 

· According to Regulation 10(1) WTR there is an entitlement to an uninterrupted rest period of at least 11 consecutive hours between each working day.
· Adult workers are entitled to an uninterrupted rest period of at least 24 hours in each seven-day period[footnoteRef:6]; however, an employer can opt to average the weekly rest period over a 14-day period, with either two uninterrupted rest periods of 24 hours in each 14-day period, or one uninterrupted period of 48 hours in each such period.[footnoteRef:7]  [6:  Regulation 11(1) WTR.]  [7:  Regulation 11(2) WTR. ] 

· Annual leave is provided for at s.13 WTR, which provides workers with an entitlement to 5.6 weeks paid holiday per year.  



3. In your country, are there special regulations for working hours and rest periods in response to certain personal characteristics of workers (for example, age) or for certain professions? In this case, indicate these maximum working hours.

Alongside special protection for younger workers, there are a number of sectors that fall outside of the WTR regime, and are instead subject to specific regulations that lay down the working time protections for workers.

In accordance with Young Workers Directive (Directive 93/104), young workers are given special protection within the WTR. A minor is defined as somebody who has reached at least aged 15, is over compulsory school age, but is still under the age of 18.  If a worker is considered to be a minor then they are provided with more generous rest-periods and in-work rest breaks. Working time for minors is limited to eight hours per day and an average of 40 hours per week, with the reference period being the same as that laid down for non-minor workers. Additional protection comes in the form of minors being precluded from nightwork (10pm-6am in UK), unless a specific exception applies. In terms of rest periods minors are entitled to an uninterrupted daily rest of 12 hours and a 48 hours weekly rest period, although this weekly rest period can be reduced to a minimum of 36 hours where it is ‘justified by technical or organizational reasons’. Unlike the adult weekly rest period this cannot be averaged across two weeks, and is a weekly entitlement. 

Initially doctors in training were an excluded sector from the WTR. However, the scope of the WTR was extended by the Working Time (Amendment) Regulations 2003 (with phased implementation), which brought this sector within the scope of the WTR. Doctors in training are now subject to the ordinary WTR limits and entitlements.  

There are a number of sectors that remain outside of the WTR, and which are subject to their own special regime. For example  in relation to seafarers. If a worker is employed on merchant ships then their working time is regulated under the Merchant Shipping (Hours of Work) Regulations 2002, The Regulations are termed in rest entitlement, and introduces a rest entitlement of at least 10 hours or 77 hours in any seven day period. Other sectors with their own specific regime include: 
· The crews of UK-registered sea-going fishing vessels are covered by the Fishing Vessels (Working Time: Sea Fishermen) Regulations 2004
· Workers on vessels operating only on inland waterways or lakes are covered by the Merchant Shipping (Working Time: Inland Waterways) Regulations 2003
· Mobile staff in civil aviation are partially excluded from the WTR. Civil Aviation (Working Time) Regulations 2004
· Self-employed drivers: Road Transport (Working Time) (Amendment) Regulations 2012


4. Is overtime allowed in your country? If so, what it is the maximum annual limit of overtime? Are these hours included within the maximum working hours? How is overtime compensated?

There is no specific regulation that allows for overtime in UK employment law; however, in practice this is allowed subject to the 48 hour maximum working time limit. In other words, overtime is classed as any hours that are above the ordinary working time of the worker concerned. Lord Justice Mummery gave guidance on the UK position with regards overtime in the Court of Appeal in Driver v Air India Ltd.[footnoteRef:8] In essence the UK position is that overtime is wholly dependent on contractual agreement. It will wholly depend on the employment contract as to whether overtime is possible, to what extent, and whether it attracts a premium payment. If the contract does not provide for additional payment then there will be no contractual entitlement to it. Overtime payment is provided for by UK employment law and is wholly individually negotiated.  [8:  [2011] EWCA Civ 830.] 



5. Does the regulation on working time in your country allow the employer to unilaterally determine or alter the working hours of workers initially established? If so, determine under which circumstances and conditions.


The working hours and the arrangement of working time in the UK are generally considered to be fundamental terms of an employment contract in the UK. In this regard the employer is not able to unilaterally determine or alter an employee’s agreed working time. However, employers may insert and agree upon a contractual term that enables flexibility in this respect, which provides the employer with the necessary power to unilaterally alter working hours/working time. However, even where such a flexibility clause exists, the employer must still proceed with caution when using it: firstly, if the changes to working time impacts upon the employee’s basic rate of pay then this may be considered a fundamental breach of the employment contract, secondly, managerial use of express clauses are limited to the extent of reasonableness by the implied term of trust and confidence. In other words the employer is precluded from using such an express term in such an unreasonable manner that it destroys or seriously damages the relationship of trust and confidence between the employee and employer. This again would be considered to be a fundamental breach of contract. 



6. According to the regulation in your country, do workers have the ability to unilaterally adapt, modify or reduce their working hours due to work-family balance reasons? If so, determine under which circumstances and conditions.

In the UK there is no right provided to an employee to unilaterally adapt, modify or reduce their working hours due to work-family balance reasons; however, there is a right given to employees, subject to certain qualifications being met, to request a modification. 

Right to request flexible working arrangements were introduced by the Employment Act 2002, which inserted ss.80F-80I into the Employment Rights Act 1996. When this was initially introduced it was restricted to requests for the purpose of caring for either a young or disabled child; however, the right has been subsequently extended and following amendment, the latest being through the Children and Families Act 2014, the right is now available to all employees who satisfy certain qualifications. 

Employees who have worked continuously for their employer for at least 26 weeks at the date of the request, and who have not made a request in the previous 12 months (although this is only a limit placed on statutory requests and does not prevent informal requests being made), are eligible to request a flexible working arrangement. These qualifications are not too onerous. 

When making a request the employee, as expressed at s.80F(1)(a) of the Employment Rights Act, has three options: a change to working hours/times, a change to working from home, or a combination of the two. The scope of the request is therefore fairly broad, and can lead to a wide range of different types of request that is unique to the employee’s needs. The request must be made in writing and must specify the date from which the change is sought, and explain the effect, if any, that the employee thinks the change will have on the employer along with opinions as to how this may be dealt with. 

It must be noted that the right is only a right of request, and the employer may refuse the request, so long as it is based on one or more of the statutory reasons that are contained at s.80G of the Employment Rights Act 1996:
· burden of additional costs;
· detrimental effect on ability to meet customer demand;
· inability to reorganise work among existing staff;
· inability to recruit additional staff;
· detrimental impact on quality;
· detrimental impact on performance;
· insufficiency of work during the periods the employee proposes to work;
· planned structural changes


7. And due to work-life balance needs (for example, training or education)?
	

There are two aspects to the alteration of working time for the purposes of studying or training, with one aimed at younger workers and the other at others workers. 

Young employees in Scotland and Wales have the right to paid time off for study or training pursuant to sections 63A-63C of the Employment Rights Act 1996, whereas the position for young workers in England is contained within the Education and Skills Act 2008. 

All young workers aged 16 or 17 in Scotland and Wales, who is not in full-time secondary or further education, and who have not yet attained the requisite standard of achievement[footnoteRef:9], has the right to time of work for the purpose of study or training. The right continues to exist for young workers aged 18 who would qualify for the right if they were 16 or 17 if they have already commenced study or training which will lead to a relevant qualification. This right does not apply to members of the armed forces.[footnoteRef:10] The position in England is provided for by the Education and Skills Act 2008, which gives all young persons under the age of 18 but above compulsory school age to take part in education or training. [9:  The applicable standard of achievement is prescribed by the Secretary of State under relevant regulations: s.63A(1) of the Employment Rights Act 1996.The current standards can be seen in the Right to Time Off for Study or Training Regulations 2001 SI 2001/2801 for Wales and, for Scotland, in the Right to Time Off for Study or Training (Scotland) Regulations 1999 SI 1999/1058]  [10:  Section 192 of the Employment Rights Act 1996.] 


The right under s.63A of the Employment Rights Act 1996[footnoteRef:11] is a right to be allowed time off from normal working hours to study or train for the purpose of achieving a relevant qualification. The amount of time off is described as what is reasonable in the circumstances.[footnoteRef:12] This will mean that the time given can take into account not only the requirements of the course/training in question, but also the needs of the employer. Attached to the right to time off is the provision of pay. Pay is dealt with at s.63B of the Employment Rights Act 1996, and is to be paid at the same rate of pay that would ordinarily be received had the worker been working.  [11:  And thus the right given to young workers in Wales and Scotland.]  [12:  Section 63A(5) of the Employment Rights Act 1996.] 


Rights given to young workers in England under the Education and Skills Act 2008 is slightly different. In particular there is a prescribed minimum period of education set, with this set at a minimum of 280 hours per year. A particularly important aspect to this new system is the introduction of protection from detriment[footnoteRef:13] and dismissal.[footnoteRef:14] Interestingly the system under the Education and Skills Act makes no reference to paid time off, but instead refers to the employer being able to vary working hours for the purpose of enabling attendance at an educational course. Although there is no express reference to pay, if working hours are reduced to enable attendance, which potentially brings with it a reduction in pay, arguably the young worker will be able to submit this as a detriment and seek protection. Consequently, although no reference to pay is made, maintaining the same level of pay is implicit through the introduction of protection against detriment. [13:  Section 47AA of the Employment Rights Act 1996.]  [14:  Section 101B of the Employment Rights Act 1996.] 


There is also a more limited right to request time off for training and education to those not deemed to be younger workers, contained at 63D-63K of the Employment Rights Act 1996. Only ‘qualifying employees’ have the right to make an application, with the employer placed under a duty to consider an application if received. A qualifying employee is one that is over compulsory school age, who does not fall under either of the two systems described above, who satisfies 26 weeks continuous service, and has not made an application within the previous 12 months. Importantly the right only applies in workplaces where the employer employs at least 250 employees. Time off can be requested for a wide range of educational activities, with little restriction in this respect.

It is important to note that this is not a right to be given time off, and where time off is permitted, it is not a right to be paid during that time off. These are both matters for negotiation with the employer. This is a system that provides a right to request and to have that request appropriately considered. An important part of the application is the requirement to provide information on how the proposed study or training would improve the employees effectiveness in the employer’s business, and the performance of the employer’s business.[footnoteRef:15] [15:  Section 63E(4)(b) of the Employment Rights Act 1996.] 


The employer must consider all relevant applications by qualifying employees. If the employer decides to refuse the request then the refusal must be made on one of a number of specified grounds, which include:

· That the employer thinks that the proposed study or training would not improve the employee's effectiveness in the business, or would not improve the performance of the business;
· The burden of additional costs;
· Detrimental effect on ability to meet customer demand;
· Inability to re-organise work among existing staff;
·  Inability to recruit additional staff;
· Detrimental impact on quality;
· Detrimental impact on performance;
· Insufficiency of work during the period the employee proposes to work;
· Planned structural changes.



8. What is, in your legal system, the definition and legal regime of part-time work? Does the regulation of part-time work allow part-time workers to perform overtime?


Part time worker protection was introduced into the UK by the Part-Time Workers (Prevention of Less Favourable Treatment) Regulations 2000, which was introduced to implement the Part-Time Workers Directive[footnoteRef:16], which was extended to the UK by Directive 98/23/EC. [16:  Directive 97/81/EC.] 


There is no precise definition of a part-time worker in the UK, but instead it is defined in reference to a full-time worker. Regulation 2(2) of the 2002 Regulations simply expresses that a part-time worker is one that is not considered to a full time worker. In other words if the employer considers a class of worker that does a certain number to be full-time workers, then any worker that works less hours than those full-time workers will be considered part-time workers. 

The 2002 Regulations work on a pro rata non-discrimination basis. In other words part-time workers are to be provided with rights and entitlements on a pro-rata basis when compared to full-time workers. 

The position of overtime is considered at Regulation 5(4) of the 2002 Regulations, where is provided that:
A part-time worker paid at a lower rate for overtime worked by him in a period than a comparable full-time worker is or would be paid for overtime worked by him in the same period shall not, for that reason, be regarded as treated less favourably than the comparable full-time worker where, or to the extent that, the total number of hours worked by the part-time worker in the period, including overtime, does not exceed the number of hours the comparable full-time worker is required to work in the period, disregarding absences from work and overtime.

In other words a part-time worker will only be entitled to an overtime premium (if this is provided for by contract) under the same conditions that apply to a full-time worker, which means it will only be hours beyond the ordinary full-time hours that will attract any such payment. This limits overtime payments for part-time workers unless their contract provides them with a more attractive position. 



9. Does your legal system recognized the so-called zero hour contract? This is, a contract that does not require the specification of working time and working hours are determined by the employer?

The UK employment system does allow for zero-hour contracts, and the incidence of such contracts has been subject to debate over the past few years. As yet there is no special regulatory protection that covers such contracts, other than to make null and void exclusivity clauses within such contracts, which was introduced through the Small Business, Enterprise and Employment Act 2015. As such workers employed on a zero-hour contract will be subject to the protections under the WTR in the same way. 

 

10. Has the evolution of the regulation of working time in the country increased or decreased flexibility in managing working time?
The regulation of working time in the UK has to some extent increased flexibility, but in other reduced flexibility in the management of working time. 

In terms of increasing flexibility there are clear advancements through the introduction of the right to request flexible working arrangements. This has clearly introduced flexibility into the system. However, the UK approach of only making this a right to request, with fairly broad and extensive statutory reasons that justify refusal does reduce the impact.

In terms of reducing flexibility the regulation of working time has obviously introduced specific limits into the employment market, whereas previously this was wholly negotiated. The limit to 48 hours, which is inclusive of overtime hours, has had the impact of reducing the hours that workers can work, even if they would have preferred to do so. 

References and judicial decisions

[Finally, in this last section, please note three to five references and/or court rulings that are fundamental regarding this issue.]

There have been a number of important judicial decisions in the past few years impacting upon the WTR. These include:
Lock v British Gas [2015] UKEAT/0189/15/BA

NHS v. Larner [2012] EWCA Civ 1034.

British Airways plc v Williams and others [2012] UKSC 43.
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